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Legal Issues Factsheet
The duties of trustees
Any investment decisions taken by trustees must meet the trustees’ general and specific duties as set out in the Trustee Act 2000. 

The Act provides trustees with a ‘general power of investment’ which allows them to invest trust funds in any kind of investment, excluding land, in which they could invest if they were the absolute owner of those funds. 

Whilst this power of investment applies specifically to investments held on trust, the Charity Commission recognises that “The trustees of charitable companies have similar obligations, even though the Act does not apply to them expressly.” 

Trustees have a duty to consider the suitability and diversification of investments. Suitability includes consideration of asset allocation, stock selection, risk and, for charities with permanent endowment, a balance between the interests of present and future beneficiaries. 

More details on these duties can be found on the Charity Commission website www.charitycommission.gov.uk/supportingcharities/cc14full.asp#24
Does Responsible Investment fit with the duties of trustees?

The Charity Commission recognises that ethical investment can be consistent with the general and specific duties of trustees. The duty to have regard to the suitability of investments involves, for those charities with an ethical investment policy, “recognising the need for consistency with that policy”. 

The Bishop of Oxford case marked an important step in the development of the legal context for Responsible Investment. Richard Harries, the then Bishop of Oxford, and some other Anglican clergy challenged the Church Commissioners of the Church of England in the High Court in 1991 over its investments. The Bishop of Oxford had tried, unsuccessfully, to persuade the Church Commissioners to avoid investment in companies with holdings in South Africa during the Apartheid era in the 1980s. The Church Commissioners at the time already avoided investing in alcohol, gambling, newspaper, tobacco and weapons companies. 

The case established that in most cases a charity ought to follow well-established investment criteria with due consideration of diversification and risk when investing their funds. The Church Commissioners were not required to modify their existing ethical policy. But four instances when a charity can employ an ethical policy were outlined by Judge Sir Donald Nicholls: These are where:

1. investments conflict with the aims of the charity

2. investments might hamper the charity’s work, either by making potential recipients of aid unwilling to be helped because of the source of the charity’s money, or by alienating some of those who support the charity financially.

3. some supporters or beneficiaries consider that on moral grounds a particular investment would conflict with the objects of the charity, so long as the trustees are satisfied that the course would not involve a risk of significant financial detriment. 

4. the charity has express powers to invest ethically.

Charity Commission guidance

In 2003 the Charity Commission produced specific guidance for charities on when ethical investment is allowed. The guidance clarifies the position set out by the Bishop of Oxford case. CC14: Investment of Charitable Funds states that: 

33. If trustees are to adopt an ethical investment policy, or follow one laid down in the charity's governing document, they need to keep in mind their duty to invest in a way that furthers the purpose of the charity. This will normally be achieved by seeking the maximum return from a set of investments which have been selected prudently. An ethical investment policy can be entirely consistent with this duty, but there can also be a risk that the exclusion from consideration, or preference, of certain investment classes or particular investments, may detract from the objective of obtaining the best direct financial returns from investment.

34. Trustees may well consider that the adoption of a particular ethical investment policy does not detract from the objective of obtaining the best direct financial return from investment. They must, of course, then be able to justify their position, through being able to show that they have, in following the policy, fully discharged the investment duties referred to above. Some trustees may, however, wish to adopt an ethical investment policy, even though it does or may detract from the objective of obtaining the best direct financial return. The circumstances in which they may do this are outlined in the following paragraph.

35. Trustees are able to adopt an ethical investment policy which will involve: 

Avoiding investments in a particular business that would for practical reasons conflict with the aims of the charity; for example, a charity with objects for the protection of the environment and wildlife may decide not to invest in businesses which pollute what the charity is trying to protect. 

Avoiding investments that might hamper a charity's work, either by making potential beneficiaries unwilling to be helped because of the source of the charity's money, or by alienating supporters. This requires trustees to strike a balance between the likely cost of lost support, if the charity were to hold the investments, and any risk of financial under-performance if those investments are excluded from its portfolio. 

36. There may be some cases where the two previous statements do not apply, but the trustees wish to make investment decisions on moral grounds (this may include using positive or negative criteria, or a combination of both). In these cases, however, the trustees must be particularly clear that their decisions will not place the charity at risk of significant financial detriment due to under performance by the preferred investments or by the exclusion from consideration of forms of investment to which the trustees are opposed.

37. Trustees are unlikely to be criticised for adopting a particular policy if they have considered the correct issues, taken appropriate advice and reached a rational result.

Where the legal framework may positively encourage Responsible Investment

Research suggests that Responsible Investment generally has a positive or neutral affect on financial performance. This is an important consideration for trustees who have a duty to invest in a way that furthers the purpose of the charity, with appropriate consideration of risk and return.

It is argued (for example by Emerson) that a prudent trustee should consider environmental, social and governance (ESG) factors that represent long-term risks and rewards to investments. 

A study by leading international law firm Freshfields Bruckhaus Deringer for the United Nations Environment Programme’s Finance Initiative (UNEP FI) also considered the legal implications of integrating environmental, social and governance considerations into investment decisions. The study was primarily focused on pension funds but its findings are relevant for all long-term institutional investors, which can include foundations and charities.

The Freshfields study concludes that, “the links between ESG factors and financial performance are increasingly being recognised. On that basis, integrating ESG considerations into an investment analysis so as to more reliably predict financial performance is clearly permissible and is arguably required in all jurisdictions. It is also arguable that ESG considerations must be integrated into an investment decision where a consensus (express or in certain circumstances implied) amongst the beneficiaries mandates a particular investment strategy and may be integrated into an investment decision where a decision-maker is required to decide between a number of value-neutral alternatives.”

Further information

Charity Commission (2004) CC14: Investment of Charitable Funds

www.charity-commission.gov.uk/publications/cc14.asp
UKSIF’s Sustainable Pensions library contains information on the legal and regulatory arguments for SRI

www.uksif.org/pension-funds/sustainable_pensions/splibrary
Emerson, J. Little, T. and Kron, J. (2005). The Prudent Trustee The Evolution of the Long-Term Investor. Washington, DC: The Generation Foundation and the Rose Foundation, (See www.rosefdn.org/prudenttrustee.pdf)

Freshfields Bruckhaus Deringer, (2005). A legal framework for the integration of environmental, social and governance issues into institutional investment. UNEP

Finance Initiative.

www.unepfi.org/publications/investment/
Palmer, P. Whitfield, J. Meakin, R. and Charles Scanlan, C. (2005) Socially Responsible Investment: A Guide for Pension Schemes and Charities  Key Haven Publications PLC. 

This book includes a section on the trustee's investment duties (and especially their fiduciary duty) from a legal point of view. 
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